ENVI RONMENTAL APPEAL SBOARD
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D.cC.

In the Matter of:

Denni s Crocker as Oaner and/ or
Manager of 1 Stop Muffler

& Brake; and Ellen
Strickland as Oaner and/or
Manager of 1 Stop Muffler

& Brake

Docket No. CAA-95-H 003

DEFAULT ORDER

By conplaint dated March 13, 1995, the U S. EPA's Ofice of
Enf orcenent and Conpliance Assurance (“OECA”) alleged that
respondents, Dennis Crocker and Ellen Strickland as owners and/or
managers of 1 Stop Muffler & Brake shop in Flat R ver, M ssouri
(referred to collectively as “Crocker and Strickland"), violated
sections 203(a) (3) (A and (B) of the Cean Air Act (“CAA"), 42
U.S.C. §8§8 7522(a) (3) (A) and (B). Section 203(a) (3) (A (the
"Tanpering Prohibition") prohibits any person from know ngly
renovi ng or rendering inoperative any device or element of design
installed on or in a nmotor vehicle or notor vehicle engine in '
conpliance with regul ations issued under title Il of the CAA
e.g., a catalytic converter. Section 203(a) (3) (B) (the "Defeat
Devi ce Prohibition") prohibits the manufacture, sale or
installation of any part or conponent intended for use with any
notor vehicle or notor vehicle engine where the principal effect
is to bypass, defeat, or render inoperative any device installed
in conpliance with title Il of the Act. The conplaint alleges

t hat Crocker and Strickland violated the Tanpering Prohibition
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and/ or the Defeat Device Prohibition on eleven separate
occasi ons. For these violations, OECA proposed a penalty of
$16, 600.

In accordance with 40 CF. R § 22.05(b) (1), the conplaint,
along with notice of an opportunity for a hearing, was served on
respondents by certified mail, return receipt requested. Service
was conpleted on March 17, 1995. Pursuant to 40 CF. R § 22.15,
Crocker and Strickland then had 20 days to submt an answer. No
answer has been received.

By notion, dated Septenber 4, 1996, OECA requested that the
Board issue an order finding Crocker and Strickland in default
pursuant to 40 CF.R § 22.17. ¥ % (n Septenber 30, 1996, the
Board ordered Crocker and Strickland to show cause by Cctober 21,
1996, why this Board should not issue a default order finding
themliable for the violations alleged in the conplaint and
assessing a penalty of $16,600. As of this date, the Board has

not received a response to the Septenber 30 order. ¥

¥ The notion for default was served by regular mail. There is
no indication in the record before us that the parties'did not
receive the notion.

2/ Under 40 C.F.R § 22.16(c) "the Regional Administrator shal

rule on all nmotions filed or nade before an answer to the
conplaint is filed." Under 40 CF.R § 22.03(a) (definition of
"Regional Admnistrator"”) where, as here, "the conplainant is the
Assistant Adm nistrator for Enforcenent or his delegate, the term
Resional Administrator as used in these rules shall nean the

Adm nistrator.”™ The' Admnistrator's authority to rule on pre-
answer notions in cases governed by Part 22 has been delegated to
t he Environnental Appeals Board.

3/ Copi es of the show cause order were sent to both Dennis
Crocker and Ellen Strickland by certified mail, return receipt

(continued. ..)
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Accordingly, for the reasons stated in OECA’s proposed

Default Order, which is adopted and incorporated herein, we find

Crocker and Strickland jointly and severally liable for the
violations alleged in the conplaint. Further, after considering

the Agency's Tanpering and Defeat Device Cvil Pepaltvy Policy for

Adm nistrative Hearinss, we agree with CECA that a penalty of

$16,600 is appropriate for the violations alleged in the
conpl ai nt. We therefore adopt the attached Penalty Cal cul ation
Wr ksheets prepared by OECA Unl ess otherw se agreed to by the

parties, respondents shall pay the full amount of the civi

3/( ... continued)

request ed. The return receipt fromthe copy sent to M. Crocker
indicates that it was personally received and signed for by him
on Cctober 4, 1996. The copy sent to Ms. Strickland was returned
to the Board unopened, which raises a question as to the fairness
of entering a default order against her. In this regard, we note
that the return receipt for the conplaint sent to Ms. Strickland
indicates that it was received and signed for by a representative
of Ms. Strickland on March 17, 1995. (The signature of the sane
representative also appears on the return receipt for the
conplaint sent to M. Crocker on the sane date.) Pursuant to 40
CFR § 22.05(b) (1), service of the conplaint ‘may be nade
personally or by certified mail, return receipt requested, on the
respondent (or_his representative) .” (Enphasis added). A
properly executed return receipt constitutes proof of service of
the conplaint. 40 CF. R § 22.05(b) (1) (v). Not hi ng about the
return receipt in the present case suggests that it was not
properly executed, thus proper service of the conplaint on M.
Strickland may be presumed under the rules. Mor eover, Ms.
Strickland has not notified the Agency of any change of address
since delivery of the conplaint in the manner indicated. See 40
CF.R §22.05(c) (4) (notice of address changes). Thus, in
accordance with the regulations, a default order may be entered
against Ms. Strickland notwithstanding the fact that her copy of
t he show cause order was returned unopened. Nevert hel ess, in the
interest of ensuring that no injustice is done, if M. Strickland
can |ater show that the person who signed the return receipt for
the conplaint on her behalf was not a proper representative, she
will be allowed to request reconsideration of this default order
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penalty within sixty (60) days after receipt of this final order.
Paynment shall be made by forwarding a cashier's check or
certified check in the full anobunt payable to the Treasurer,
United States of Anerica at the foll ow ng address:

EPA - Washi ngt on
Hearing Cerk

P.O. Box 360277M
Pittsburgh, PA 15251

So ordered.
Dated: 2ta/. & , /1994
ENVI RONVENTAL APPEALS BOARD ¢/

By: . . -
Ronald L. McCallum

Envi ronnental Appeal s Judge

& Environnental Appeals Judge Kathie A Stein has recused
herself fromthis matter.



CERTI FI CATE OF SERVI CE

| hereby certify that copies of the forgoing Default Order
of Dennis Crocker as Owner and/or Manager of 1 Sto
Muf fl er & Brake and Ellen Strickland as Omer and/ or Manager of
Stop Muffler & Brake, Docket
foll owi ng persons in the manner indicated:

in the matter

By Certified Mil

Ret urn Recei pt

Request ed:

Dated:  NOV 6 1995

No. CAA-95-H 003 were sent to the

Denni s Crocker

1 Stop Muffler & Brake Shop
10 S. Cof fman

Flat River, MO 63601-2552

Ellen Strickland

1 Stop Muffler & Brake Shop
10 s. Cof f man

Flat River, MO 63601-2552

Marcia S. dnley

U S. EPA

O fice of Enforcenment and
Conpl i ance Assurance, Air

Enf orcenent Division, Mbbile
Sour ce Enforcenent Branch
12345 W Al eneda, Suite 214
Denver, CO 80228

Mildred T. nson
Secret&ty

p
1
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UNITED STATES - o
ENVI RONMVENTAL  PROTECTI ON AGENCY <

i ‘52/

In Re:
Docket No. CAA-95-H 003
Denni s crocker as owner and/ or
manager of 1 stop Muffl er & Brake;
and Ellen Strickland as owner

and/ or manager of 1 Stop Muffler
and Brake,

Respondent s.

N N i e i N Nt st N ot st

DEFAULT ORDER

By Conplainant's Mtion for Default Judgnent, Conpl ainant,
pursuant to 40 C F.R §22.17, seeks an order finding each
Respondent in default. Pursuant to 40 CF. R § 22.17, as
Presiding Officer in this matter, | nmake the follow ng Findings
of Fact, Conclusions of Law, and Order:

Fi ndi ngs _of Fact

1. This admnistrative civil penalty proceeding was
initiated by Conplainant, the United States Environnenta
Protection Agency (“EPA"), pursuant to Sections 203 and 205 of
the Clean Air Act ("act"), 42 U S.C. § 7522 and 7524, and in
accordance with the Consolidated Rules of Practice CGoverning the
Adm nistrative Assessment of Civil Penalties and the Revocation
or Suspension of Permts, 40 C F.R Part 22 ("Consolidated
Rules"). The action was initiated by the issuance of the
Conpl aint on March 13, 1995, charging Respondents with el even
violations of section 203(a) of the Gean Air Act, 42 US. C §
7522(a). The Conplaint proposed an admnistrative civil penalty
in the amount of Sixteen Thousand Six Hundred Dollars ($16, 600).

2. The Conplaint and Notice of Cpportunity for Hearing was
served on Respondents by certified mail, return receipt
requested: and, in accordance with § 22.07(c), service was
conpleted on March 17, 1995.

3. A copy of the Consolidated Rules was served on
Respondents as an enclosure with the Conplaint and Notice of
Qpportunity for Hearing.

4, Respondents have each failed to file a tinely Answer to
t he Conpl ai nt.

5. Respondent s, having failed to file tinely Answers,
pursuant to 40 CF.R § 22.17(a), are deemed to have adnmtted the



i ssues of law and fact contained in the Findings of Fact and
Concl usi ons of Law herein.

6. Respondents are each a "person™ as defined in section
302(e) of the Act, 42 US.C § 7602(e).

1. On or about August 24, 1992, each Respondent was an
owner and/or manager of a motor vehicle repair and service
facility known as 1 Stop Muffler and Brake Sho? | ocated at 107
Rinke Street, Flat River, Mssouri ("1 Stop Muffler").

8. On August 24, 1992, inspectors for EPA inspected 1 Stop
Muffler to determne conpliance with section 203(a)(3) of the
Act, 42 U S.C § 7522(a)(3).

9. On or about August 24, 1992, Respondents knowi ngly
removed or rendered inoperative or caused the renoval or
rendering inoperative of emssion control devices or elenments of
design on a notor vehicle, a 1979 Chevrolet, Camaro, with Vehicle
| dentification Nunmber ("VIN") 1087L9L580386, by the installation
on this vehicle of a dual exhaust system which dual exhaust
'system had a nodified intake manifold and no catal ytic converter
This vehicle was originally manufactured with a single exhaust
system and a catal ytic converter. |In addition, Respondents
know ngly installed, sold and/or offered to sell parts and
conponents intended for use with, or as part of, this vehicle or
It's engine, where a principal effect of the ﬁarts or conponents
was to bypass, defeat or render inoperative the catalytic
converter and intake manifold systens.

10.  On or about August 17, 1992, Respondents know ngly
removed or rendered inoperative or caused the renoval or
rendering inoperative of an em ssion control device or elenment of
design on a notor vehicle, a 1984 GVWC, S-15 Truck with VIN
1GTCS14B2E25D2285, by the installation on this vehicle of a used
untested catalytic converter. This vehicle was originally
manufactured wth a catalytic converter

11, On or about August 10, 1992, Respondents know ngly
removed or rendered inoperative or caused the renoval or
rendering inoperative of an em ssion control device or elenent of
design on a notor vehicle, a 1987 Chevrolet Van with VIN
1GBEG25HXH7127826, by the installation on this vehicle of a
straight pipe in place of the catalytic converter. This vehicle
was originally manufactured with a catalytic converter. In
addi tion, Respondents knowi ngly installed, sold and/or offered to
sell parts and conponents intended for use with, or as part of,
this vehicle or it's engine, where a principal effect of the
parts or conponents was to bypass, defeat or render inoperative
the catalytic converter.



12 On or about July 28, 1992, Respondents know ngly
renoved or rendered inoperative or caused the renoval or
" rendering inoperative of an em ssion control device or el enent of
design on a notor vehicle, a 1976 Pontiac Gand Prix with VIN
2J57P6P21206, by the installation on this vehicle of a straight
pipe in place of the catalytic converter. This vehicle was
originally manufactured with a catalytic converter. |n addition,
Respondents knowingly installed, sold and/or offered to sel
parts and conponents intended.for use with, or as part of, this
vehicle or it's engine, where a principal effect of the parts or
conponents was to bypass, defeat or render inoperative the
catal ytic converter

13.  On or about August 14, 1992, Respondents know ngly
renmoved or rendered inoperative or caused the renoval or
rendering inoperative of an em ssion control device or elenent of
design on a notor vehicle, a 1980 Chevrolet Chevette, by the
installation on this vehicle of a straight pipe in place of the
catalytic converter. This vehicle was originally manufactured
with a catalytic converter. In addition, Respondents know ngly
installed, sold and/or offered to sell ﬁarts and conponents
intended for use with, or as part of, this vehicle or it's
engine, where a principal effect of the parts or conponents was
to bypass, defeat or render inoperative the catalytic converter.

14, On or about July 29, 1992, Reifondents know ngly
removed or rendered inoperative or caused the renoval or

rendering inoperative of an em ssion control device or elenent of
design on a notor vehicle, a 1984 Vol kswagen with VIN
WVWCAO0163EW162657, by the installation on this vehicle of a

straight pipe in place of the catalytic converter. This vehicle
was originally manufactured with a catalytic converter. In

addition, Respondents knowi ngly installed, sold and/or offered to
sel | parts and conponents intended for use with, or as part of,

this vehicle or it's engine, where a principal effect of the

parts or conponents was to bypass, defeat or render inoperative

the catalytic converter.

15.  On or about August 7, 1992, Respondents knowi ngly
removed or rendered inoperative or caused the renoval or
rendering inoperative of an emssion control device or elenment of
design on a motor vehicle, a 1979 Ford with VIN 9K92vY225975, b
the Installation on this vehicle of a straight pipe in place o
the catalytic converter. This vehicle was originally
manufactured with a catalytic converter. |n addition,
Respondents knowingly installed, sold and/or offered to sell
parts and conmponents intended for use with, or as part of, this
vehicle or it's engine, where a principal effect of the ﬁarts or
conponents was to bypass, defeat or render inoperative the
catal ytic converter.



16.  On or about February 11, 1992, Respondents know ngly
renoved or rendered inoperative or caused the renoval or
rendering inoperative of an em ssion control device or elenent of
design on a motor vehicle, a 1977 Chevrolet Pickup with VIN
CCL247S121351, by the installation on this vehicle of a straight
pipe in place of the catalytic converter. This vehicle was
originally manufactured with a catalytic converter. In addition,
Respondents knowingly installed, sold and/or.offered to sel
parts and conponents intended for use with, or as part of, this
vehicle or it’s engine, where a principal effect of the parts or
conponents was to bypass, defeat or render inoperative the
catal ytic converter.

17. On or about July 31, 1992, Respondents know ngly
removed or rendered inoperative or caused the renoval or
rendering inoperative of an em ssion control device or el enent of
design on a notor vehicle, a 1979 Firebird., by the installation
on this vehicle of an aftermarket catalytic converter w thout
conplying with the EPA enforcenent policy on installation of
aftermarket catalytic converters, "Sale and Use of Afternarket
Catal ytic Converters", 51 Red. Reg. 28114 (August 5, 1986) ("aMcc
Enforcenment Policy"). Respondents failed to maintain the
5ﬁ30|f|c_|nfornat|on requi red by the AMCC Enforcenment Policy.
This vehicle was originally manufactured with a catalytic
converter.

18.  On or about November 15, 1990, Respondents know ngly
renoved or rendered i noperative or caused the renoval or
rendering inoperative of an em ssion control device or elenent of
design on a notor vehicle, a 1985 Firebird, by the installation
on this vehicle of an afternmarket catalytic converter w thout
conplying with the AMCC Enforcenent Policy. Respondents failed
to maintain the specific information required by the AMCC
Enforcenent Policy. This vehicle was originally manufactured
with a catalytic converter

19.  On or about My 30, 1992, Respondents know ngly renoved
or rendered inoperative or caused the renmoval or rendering
i noperative of an em ssion control device or elenent of design on
a notor vehicle, a 1987 Camaro, by the installation on this
vehicle of an aftermarket catal ytic converter w thout conplying
with the AMCC Enforcenent Policy. Respondents failed to maintain
the specific information required by the AMCC Enforcenent Policy.
This vehicle was originally manufactured with a catalytic
converter.

20. A catalytic converter and intake manifold are "devices
or elements of design installed on or in a notor vehicle or notor
vehicle engine in conpliance with regulations under subchapter II
of the act® within the neaning of sections 203(a)(3)(A) and (B)
of the Act, 42 U S. C s§s 7522?a)(3)(A) and (B)



21.  On each of the eleven occasions set forth in paragraphs
9 through 19 of this Default Order, the vehicle had been sold and
delivered to the **ultimte purchaser”, as that termis defined in
section 216 of the Act, 42 U S.C. § 7550.

Concl usi ons _of Law

24, Pursuant to sections 203 and 205 of the Act, 42 U S.C
§§ 7522 and 7524, Conplainant has authority to conmence this
action for assessnent of a civil Penalty agai nst Respondents for
viol ations of section 203(a)(3) of the Act, 42 U S. C §
7522(a) (3).

25. Respondents are each a **person** as defined in section
382(e) of the Act, 42 U.S.C. § 7602(e).

26.  On each of the eleven occasions set forth in paragraphs
9 through 19 of this Default Order., Respondents violated section
203(a)(3)(A) of the Act, 42 U S. C § 7522(a)(3)(A). Pursuant to
sections 203 and 204 of the Act, 42 U S.C §§ 7522 and 7524,
Respondents are liable for the eleven violations of section
203(a)(3)(A), 42 U.S.C § 7522(a)(3)(A).

27.  (On each of the seven occasions set forth in paragraphs
9, 11, 12, 13, 14, 15 and 16 of this Default Order, Respondents
al so viol ated section 203(a)(3)(B) of the Act, 42 U.S.CP §
7522(a)(3)(B).  Pursuant to sections 203 and 204 of the Act, 42
U.S.C §§ 7522 and 7524, Respondents are liable for the seven
violations of section 203(a)(3)(B), 42 U.S.C. § 7522(a)(3)(B).

28.  Pursuant to sections 203 and 204 of the Act, 42 U S.C
§§ 7522 and 7524, a penalty of Sixteen Thousand Six Hundred
Dol | ars ($16,600) is aggropriate for the violations of section

203(a)(3% of the Act, U S. C § 7522(a)(3) set forth in
paragraphs 26 and 27 of this Default O der.

, 29. Pursuant to sections 203 and 204 of the Act, 42 U S.C
§§ 7522 and 7524, Respondents are jointly and severally |iable
for a penalty of Sixteen Thousand Six Hundred Dol lars {$16,600).

O der
| T |'S HEREBY ORDERED, ADJUDGED AND DECREED t hat:
L. Respondents are in default.
_ 2. As proposed in the CanIaint, a civil penalty of
Si xteen Thousand Six Hundred Dollars ($16,600) is hereby assessed
agai nst Respondents for the violations of section 203(a)(3) of

the Act, 42 U.S.C § 7522(a)(3) set forth in paragraphs 9 through
19 of this Default Oder. Respondents are jointly and severally

5



liable for the civil penalty. The penalty is due and payable b

: . . y
Resgondents, w thout further proceedings, sixty (60) days after
the date of this Default O der.

-3 Pursuant to 40 c.F.R. § 22.17, Respondents have each
wai ved their rights to a hearing on the factual allegations

contained in the Conplaint and such allegations are hereby deened
admtted by Respondents.

DATED: , 1996

Administrative Law Judge



PENALTY CALCULATION WORK-SHEETS

Respondents; BLLEN swn:chan
an
DENNIS CROCKER

OWNERS AND/OR MANAGERS OF
OME STOP XUFFLER AND BRAKE

-------- - D S G ED W e 4D WS BB W 6P 6 G H W G5 T ab @ G BN W @ $6 G W5 wy e v e dn - > - e S G VD W uy OB S W

Calculations prepared pursuant to EPA’s “Tampering and Defeat
Device Civil Penalty Policy for Administrative Hearings."
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COUNT 1 -
Dascriptin Of vielatjon - Installation of an exhaust eystem

different than the original configuration and without a catalytic
converter in violation of theTanpering and Defeat Device

Prohi bi tions.

m - Level »B» - Partial deactivation of prinmary em ssion
control devices or replacement Of previously tanpered with
conponents or elenents of design.

History or Prior Violations - None

ega Size of the v - Assumed under 3 million
Egn_a.ktdy $1,500 (See "Defeat D& ce and Tanpering Penalty Table
or Admnistrative Hearings For Al Violators O her Than Deal er
or Manufacturer Violations of (3)(a)")
TOIAL - 91, 500

o i armra el B e ——————  S———  ——  —— ! =2 ——
=-..-———..-.—-.--_:.-‘-‘3:3::::.-:::::-_:-.::.%.——'_"__"-—....-".-_:2::"_"::

COUNT 2 -

Ds.sgnn:i.qu\Liﬂgm - Repl acenent of catalytic converter
wth a used untested catalytic converter in violfation of the AMCC

Enf orcement Policy and the Tanpering Prohibition.

m‘au.ﬂ Level ®a* - |nvolve6 Tanpering or Defeat Devices which
render [noperative, primary emssion control systems presuned to
result in a large increaseS in em ssions.

Higstorv (O prior violations - None
Business Sjge of the Violator - Assumed under 3 million




e b e

counrs 5 -~ 8

Description of violation - Replacenent of vehicle's catalytic
converter with a straight pipe in violation of Tanpering and
Def eat Devi ce Prohibitions.

Gravity - Level "a" - |nvolves Tanpering or Defeat Devices which
render inoperative, primary emssion control systens presunmed to
reault in a large increase in emissions.

History or Prior Violations - None
Buginess size of the yjolator - Assunmed under 3 mllion

Penalty - $1,900 x 4 (See "Defeat Device and Tanpering Penal ty
Tabl e For Adm nistrative Hearings For Al Violators O her Than
Dealer or Manufacturer Violations of(3)(a)")

TOTAL -~ 7,600

R R T R R T T T S S S TS SRS TS S S SR S EEEEEE R ST
COUNTS 9 - 11

of Vi - Installation of aftermarket catalytic
converters wthout nmaintaining the necessary records required by
tPhehng_ctc_ Enf orcement. Policy in violation of Tanpering
rohibition.

gx_gﬁ_i_g - Level *1" - The records are so deficient that it cannot
e determned with certainty either fromthe service invoice or
by further investigation which installations were misapplication
over the previous Six nonth peried ae a result of deficiencies in
certain significant requirenente.

Historv or Prior violations - None
Buginess Size Of th8 violator - Assuned under 3 mllion

- $600 x 3 (See "Recordkeeping and Retention Penalty

Table")

TOIAL = 31,600

TOTAL eeMarTY - $16, 600
' i

Prepared by, |

John connell, _ o
Envi ronmental Protection Speciali st
Mobi | e Source Enforcenent Branch

3



- $1, 900 (See “Defeat Devi ce and Tanpering Penalty Table
- For Adm ni strative Hearings For All Violators Qher Than Dealer
or Manufacturer Violations of (3)(a)")

TOTAL = $1,900

COUNT 3 -

lop_- Repl acement ofvehicle's Catal ytic
converter with a straight pipe in vielation of Tanpering and
Def eat Device Prohi bitions,

Gravity - Level “a" - |nvolves Tanpering or Defeat Devices which
render inoperative, primry em ssion control systens presumed to
result in & large increase’in em ssions.

History or Prior violations - None
Business Size of the Violator - Assumed under 3 million
Penal t $1,900 (See v»pefeat Device and Tampering Penalty Table

For Admnistrative Hearings For Al Violators @ her Than Deal er
or Manufacturer Violations of (3)(ay")

TOTAL - $1,900

U S D A P st e s S U DU S S, S S S Qs 400 SV . S S SV S S s i SIS G G, S e e S S S WY

mnmm{rum%- Repl acement of vehicle's catalytio
Converter with a straight pipe inviolation of Tanpering and

Def eat Device Prohibitions.

- Level "a" - |nvolves Tanpering or Defeat Devices Which
render inoperative, primary enission control systens presumed to
result in a iarge increase 1n em ssions.

History or Prior Violations - None
Business Size of the Violator - Assumed under 3 million
Penalty - $1,900 (See wpeteat Device and Tanpering Penalty Table

For Adm ni strative Hearings ForAll Violators other Than Deal er
or Manufacturer Violations of (3)(a)"™)

[OIAL - ol, 90U
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